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No. 11,740 


QUESTIONS PRESENTED 

In the appellee’s opinion, the questions presented are: 

1. Whether the appellate court can consider the validity 
of a denial of a motion to suppress evidence entered prior 
to trial, when the evidence adduced at the hearing on the 
motion is not made a part of the record on appeal. 

2. Whether the trial court correctly overruled appel¬ 
lant’s objection to the introduction of evidence when it 
appeared that the arresting officer: 

(a) Had knowledge of the existence of a bench war¬ 
rant for the arrest of a fugitive; 

(b) Had probable cause to believe that the person 
sought was in the appellant’s dwelling; 

(c) Stated his purpose for being at appellant’s prem¬ 
ises and forced entry in order to search for fugitive; 
and 

(d) Once inside the premises, arrested appellant for 
violation of the Federal Narcotic laws, and seized evi¬ 
dence w’hen he saw contraband drugs in plain view on a 
bureau, and the appellant admitted ownership and use 
thereof. 


(i) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,740 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On October 31, 1952, the Appellant, having been charged 
in a two-count indictment with violation of the Federal Nar¬ 
cotic Laws, i.e., 26 U.S.C. 2553a and 21 U.S.C. 174, was 
arraigned and entered a plea of not guilty thereto. 

On November 4, 1952, a Motion for Suppression of Evi¬ 
dence was filed. This motion came on for hearing on No¬ 
vember 14, 1952, and was denied by Judge Curran on the 
same date. Then again, prior to the trial on the merits, a 
Motion to Reconsider the Original Motion to Suppress Evi¬ 
dence was denied on December 12,1952. 

The Appellant waived jury trial and trial by the Court 
was had on January 15,1953. 

In his opening remarks to the Court, counsel for Appel- 

(1) 
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lant stated that it would be the purpose of Defendant 
through cross-examination to develop the facts to prove that 
the entry of defendant’s premises and subsequent search 
were illegal and contrary to the Constitution; and added: 

“If we are successful, as we hope to be, we will ask 
you for a proper ruling at the time.” 

At this point the Court asked whether there had been a 
Motion to Suppress in the case; and counsel informed the 
Court as follows: 

“Yes, there have been. There were other counsel 
in this case and they made a Motion to Suppress before 
Judge Curran. It was denied and they were granted 
a rehearing. On the rehearing it was again denied, and 
at that time no further action was taken and the mat¬ 
ter was set down for trial.” 

The Court then stated : 

“The thought I have in mind is this: that there hav¬ 
ing been a Motion to Suppress, the motion having been 
decided, I am not going to reopen the matter. Other¬ 
wise, if I did, such motions would be futile.” (Tr. 

5, 6) 

Counsel then informed the Court that his only purpose in 
continuing the matter was to bring to the Court the picture 
in which the Court might find that there was a sufficiently 
substantial question of law to permit him to proceed on 
appeal, and to admit the defendant to bail. 

Thereupon, trial of the case on its merits proceeded. 
Officer John Panetta, a member of the Metropolitan Police 
Department of the District of Columbia, assigned to the 
Narcotic Squad, testified that on September 27, 1952, he 
and Officers Holcomb and Brewer, assigned to the same 
squad, went to premises 1324 Monroe Street, N.W., Apart¬ 
ment 39. Panetta stated that the reason for going to the 
Monroe Street address was that they had knowledge that a 
bench warrant had been issued for one Elizabeth Etta Wil¬ 
liams, alias Libby Witt, and that they had information to 
the effect that the said fugitive was in hiding at that apart- 
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ment, and that prior to that date he had become acquainted 
with Libby Witt. Panetta also stated that when he and the 
other two officers arrived they knocked on the door, and in 
answer to an inquiry from within, that one of them re¬ 
sponded : “Western Union Then, according to testimony, 
the Appellant opened the door, and after one look at the 
three of them, attempted to shut the door. At this point the 
officers pushed the door open, announced their purpose for 
being there, and walked on in. Officer Panetta then testified: 

“As we got inside the door we could see in the bed¬ 
room, which was in a direct line with the door, a light¬ 
skinned colored girl sitting up in bed. With that Officer 
Holcomb had the defendant walk ahead of him to the 
bedroom. Officer Brewer and myself followed. Upon 
entering the bedroom Officer Holcomb went to the far 
side of the bed. I observed on the dresser or bureau, a 
quantity of white powder lying on a magazine, a knife 
lying alongside of it. This powder was scooped up into 
a pile on the magazine.” 

The Court asked: “Where was this powder?” 

Panetta: “ It was lving on a dresser. ’ ’ 

* y—* | 

The Court: “Was it in a container of any kind?” 

Panetta: “Xo, Your Honor, it was loose on a maga¬ 
zine, a knife lying alongside it with powder marks, ! 
which had been used to scoop the powder up; a strainer 
similar to a tea strainer, but a large size; a package, a ; 
glassine envelope containing a white powder also lying 
alongside these other articles; about Two-Hundred and 
Two Dollars ($202.00) in cash lying on the dresser; a 
large box that had formerly contained some gelatin 
capsules—5000 usually in this box—empty sitting there. 
We seized all the described articles.” (Tr. 9) 

Officer Panetta further testified that the Appellant stated j 
that he used the “stuff” himself and that he “snorted” it 
in the nose. 

It developed that the fugitive sought was not in fact in the , 
apartment; however, Appellant was arrested and charged 
with possession of heroin—a prohibited narcotic. 

On cross-examination, defense counsel brought out that 
some two days prior to the Officer’s visit to the Monroe 
Street address, the local Police Department had received a 
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teletype message from authorities in Hamilton, Ohio, to the 
effect that Libby Witt had been apprehended there. How¬ 
ever, in answer to a query from the Court, Officer Panetta 
stated that at the time of his visit to Monroe Street he was 
not aware of this information. 

After proper identification, the seized evidence was ad¬ 
mitted, and both sides rested their cases. Appellant was 
found guilty by the Court below. 

In its opinion, the Court below, in connection with its re¬ 
fusal to entertain a Motion to Suppress, stated: 

OPINION OF THE COURT 

The Court (Holtzoff, J .): The defendant is charged with 
violations of certain statutes relating to narcotics. He 
waived a jury trial and the case is now being tried by the 
Court alone. 

The evidence is not controverted. The police officers 
entered the defendant’s home for the purpose of appre¬ 
hending a fugitive who they had reason to believe was to 
be found in the premises. They were admitted to the prem¬ 
ises, but the fugitive whom the police officers were seeking 
was not present. One of the police officers noticed some 
white powder scattered on a magazine that was lying on 
top of a piece of furniture. He observed that there was 
a knife and (Tr. 50) a strainer next to the powder. He 
made an inquiry of the defendant as to the nature and use 
made of the powder, and the defendant replied that it was 
his and that he used it by snorting. The police officers there¬ 
upon seized the powder and the surrounding articles and 
arrested the defendant on charges of violating the narcotics 
laws. The powder was shown to contain heroin. 

At the trial counsel for the defendant objected to the ad¬ 
missibility of the powder and the other articles, on the 
ground that they were illegally seized. Rule 41(c) of the 
Federal Rules of Criminal Procedure provides that a per¬ 
son aggrieved by an unlawful search and seizure may make 
a motion for the return of the seized property, and for the 
suppression of its use as evidence, if he claims that the 
property was illegally seized without a warrant. The rule 
further provides that the motion shall be made before trial, 
unless opportunity therefor did not exist or the defendant 
■was not aware of the grounds for the motion, but that the 
Court in its discretion may entertain the motion at the trial. 
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In this case the defendant complied with the rule and made 
such motion before the trial. The motion was denied. 

The Court is of the opinion that a ruling on such a motion 
becomes the law of the case and the matter may not be re¬ 
considered at the trial. Otherwise the rule requiring such 
motions to be made prior to the trial becomes meaningless 
(Tr. 51) and futile. The purpose of the requirement is that 
the trial should not be impeded or delayed by a determina¬ 
tion of a collateral matter, namely, the legality of the search 
and seizure, but that this issue should be determined pre¬ 
viously. Consequently the Court deems itself bound by the 
ruling on the motion to suppress. 

Irrespective of this consideration, however, even if the 
matter were to be determined de novo, The Court would 
hold that the search and seizure was legal. The Fourth 
Amendment to the Constitution does not prohibit all seiz¬ 
ures. It proscribes only seizures that are unreasonable. It 
is w r ell established that a search of premises, either pursuant 
to a search warrant or without a search warrant incidental 
to an arrest made therein, is reasonable and, therefore, per¬ 
mitted by the Fourth Amendment. But these are not the 
only searches permitted by the Fourth Amendment. Any 
reasonable search is proper. It must be assumed that the 
■wise men who framed the Bill of Rights did not have in mind 
and did not entertain a purpose of obstructing the enforce¬ 
ment of the criminal law\ The object of the Fourth Amend¬ 
ment is to prevent oppression of innocent persons and to 
eliminate the use of oppressive methods even against the 
guiltv, but not to interfere w’ith reasonable methods of 
detecting crime and apprehending malefactors. 

In this case the police officers w-ere legally in the premises. 
They saw a white powder. The powder might have been 
innocent or it might have been contraband. They inquired 
of the defendant w r hat it w T as, and their suspicions were jus¬ 
tified by the defendant’s admission that he used the powder 
by snorting it, which of course was an admission that it was 
a’form of narcotics. The defendant having freely made that 
admission, the officers w r ere then in a position of seeing a 
felony being committed in their presence, because under the 
narcotics laws possession of a narcotic is presumptive evi¬ 
dence of guilt. 

The Court is of the opinion that the seizure was legal, and 
adheres to the ruling admitting the evidence. The Court 
finds the defendant guilty on both counts of the indictment. 
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RULE INVOLVED 

Rule 41(e), Federal Rules of Criminal Procedure, pro¬ 
vides : 


A person aggrieved by an unlawful search and seiz¬ 
ure may move the district court for the district in which 
the property was seized for the return of the property 
and to suppress for use as evidence anything so ob¬ 
tained on the ground that (1) the property was illegally 
seized without warrant, or (2) the "warrant is insuffi¬ 
cient on its face, or (3) the property seized is not that 
described in the warrant, or (4) there was not probable 
cause for believing the existence of the grounds on 
■which the warrant was issued, or (5) the warrant was 
illegally executed. The judge shall receive evidence 
on any issue of fact necessary to the decision of the 
motion. If the motion is granted the property shall be 
restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hearing 
or trial. The motion to suppress evidence may also be 
made in the district where the trial is to be had. The 
motion shall be made before trial or hearing unless op¬ 
portunity therefor did not exist or the defendant was 
not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the trial 
or hearing. 


SUMMARY OF ARGUMENT 

I 

The refusal by the lower Court to reopen the question of 
the legality of the seizure of evidence was proper, since this 
issue had been raised prior to trial by a Motion to Suppress 
Evidence, and the Motion had been denied. 

II 

The legality of the seizure of the evidence and its admis¬ 
sion into evidence were established by the evidence adduced 
at the trial of the case. 



ARGUMENT 


I 

A Prior Ruling on a Motion to Suppress Evidence May Be 
Adopted as the Law of the Case by the Trial Court 

It is significant in the instant case that appellant at no 
time challenges the legality of the ruling denying his Motion ' 
to Suppress Evidence. His sole complaint is that the Court 
erred when it overruled his objection to the admission of 
the evidence during the trial of the case on its merits, since 
the same had been seized as the result of an illegal search 
and seizure. 

The determination of the legality of the seizure was the 
purpose of the Motion to Suppress filed prior to trial, and 
that motion had been denied on two occasions. (JA 4a, 5a.) 
This could only mean that the seizure had been evaluated 
as valid, and that the evidence was ready for admission in 
the trial when properly introduced, if the trial court adhered 
to the ruling on the Motion, regarding said ruling as the 
law of the case. This course was adopted by the trial court, 
which expressly stated its position on the matter of the prior 
ruling—both at the beginning of the case (Tr. 5-6), and in 
its opinion at the conclusion of the case (JA 16). 

Rule 41e of the Federal Rules of Criminal Procedure, 
provides that the trial court in its discretion may entertain 
the motion at trial. However, if the trial court, in the exer¬ 
cise of its discretion, refuses to reopen the question, it 
appears that the ruling on the prior motion becomes com 
trolling in the case. 

Here, the evidence adduced at the time of the hearing on 
the motion to suppress has not been incorporated in the 
record on appeal; thus, it appears that this Court has 
nothing before it which might be the basis of a determina¬ 
tion of the validity of the ruling denying the motion. Surely 
appellant cannot seriously urge that this Court should at¬ 
tempt to make a determination of the presence or absence 
of probable cause, without having the facts before it. It is 
very probable that since matters not ordinarily admissible 
at the trial of a case are admissible at the time of hearing 
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on a Motion to Suppress Evidence, that Officer Pannetta was 
allowed to give testimony not adduced at the trial, or that 
one or both of the other two officers gave testimony bearing 
on the issue of probable cause. Even hearsay evidence 
derived from an informer is competent evidence on which 
to show probable cause for an arrest, and the weight to be 
given it is a matter for the sound discretion of the Court on 
a motion to suppress evidence obtained by seizure at time 
of arrest. United States v. Li Fat Tong, 152 F2d, 650; 
Husty v. United States, 282 U.S. 694. 

In the absence of the record showing the testimony at the 
hearing on the Motion, w T e have no device with which to 
measure the sufficiency of the showing of probable cause. 

II 

Assuming Arguendo, that Appellant’s Grievance Is Properly 
Raised for This Court’s Consideration, Appellee Urges That 
the Legality of the Seizure, and the Admission of the Nar¬ 
cotics into Evidence Were Established by the Evidence at the 
Trial 

Certain basic and uncontested facts seem to be controlling 
in this situation. First, the officers had knowledge of the 
bench warrant against Libby Witt. Secondly, the officers 
had “Information” that the fugitive was at 1324 Monroe 
Street N.W. Then when Appellant opened the door and 
looked at the officers, he immediately tried to shut them out. 
Finally the officers pushed their way in, making known their 
purpose at the same time. 

The fact that the existence of a bench warrant empowered 
the officers to seek apprehension of the person named 
therein is not disputed. In addition, the officers’ right to go 
to the Monroe Street premises on the basis of “information 
received” cannot be contested. And it seems to follow that, 
if probable cause to believe that the fugitive was inside 
existed at the time of entry—then there can be no dispute 
as to the legality of these officers’ activity on the inside of 
the premises. 

It may be that the officers knew that the Monroe Street 
premises belonged to appellant; and that the fugitive was 
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a narcotics addict; and that the Appellant had been active 
in the narcotics traffic. If so, then this independent knowl¬ 
edge, taken together with the “information received’’, 
clearly constituted sufficient probable cause. This might 
have been developed at the hearing on the motion, but it was 
not adduced at trial, and quite properly so. 

But assuming that the “information received” was to the 
bare effect that the fugitive was at 1324 Monroe Street and 
that this alone did not constitute sufficient probable cause to 
warrant forceful entry, appellee contends that there was 
probable cause justifying entry because of the following: 

When appellant opened the door and, having recognized 
officers, and dramatically demonstrated they were not wel¬ 
come, by attempting to shut them out, at that point, probable 
cause sprang into being. Is it not reasonable to assume that 
the officers reasoned that appellant was harboring the fugi¬ 
tive ? 

Then again, would it be reasonable for the officers, after 
making known their purpose to leave to get a search war¬ 
rant, and return, expecting to find the fugitive, who had 
already demonstrated her tendency to evade arrest? 

It appears in this connection, that the case of Ellison v. 
United States, U.S. App. D.C. Case No. 11628, decided by 
this Court as late as July 2, 1953, is singularly in point. 

In this case Joseph Gabrys, a veteran police officer on the 
Narcotics Squad was notified of a housebreaking and lar- 
cenv at a drugstore at Wisconsin Avenue and Albemarle 
Street here in Washington. Gabrys and another officer went 
to the scene and found that entry had been effected bv shat- 
tering a glass door; and that a quantity of narcotics, as well 
as other drug products and some cigarettes, had been stolen. 
Officer Gabrys remembered that about a year earlier the 
same type of crime had been committed in the same manner 
by James Ellison; and that he had arrested Ellison at the 
time. Ellison’s home and both drug stores were in the same 
general area of town. Deciding that there might be a con¬ 
nection between Ellison and this latest crime, the officers 
went to his home, walked onto the front porch and rang the 
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doorbell. Ellison’s mother responded, and the officers iden¬ 
tified themselves and asked for Ellison. Mrs. Ellison stated 
that she was not sure that her son -was home, but that she 
would go and find out, and left the officers on the front porch. 
While waiting there the officers noticed several drug store 
bottles and some cigarettes lying on the ground near the 
house. Although it had rained recently, these items ap¬ 
peared dry and intact. When Mrs. Ellison came back to the 
door and reported that her son was in his room upstairs, 
Officer Gabrvs asked to speak to him in his room. Mrs. Elli¬ 
son at first hesitated to allow’ the officers to enter, but then 
stepped back and they then proceeded upstairs. Gabrvs en¬ 
tered Ellison’s room and placed him under arrest. The other 
officer observed a box on the floor, opened it and found a 
large quantity of narcotics. Ellison then told the officers 
that he had obtained the drugs from the recently burglarized 
drug store on Wisconsin Avenue, and show r ed the officers 
w’here some more of the loot w’as hidden. The officers had 
no warrants. A timely motion to suppress the evidence 
was heard and denied in the District Court. On appeal, 
Ellison contended that the officers’ entry on the premises 
was a trespass, and that seeing the items from the porch 
constituted an illegal search, so that they could have no basis 
for probable cause justifying his arrest. 

In deciding the question as to whether the officers had 
probable cause to believe that Ellison had committed a 
felony, so as to justify his arrest without a warrant, this 
Court emphasized that the officers’ conduct was reasonable 
from start to finish, pointing out that (1) their original 
suspicion was reasonable; (2) their endeavor to locate Elli¬ 
son at his address was reasonable; (3) their conclusions 
that their suspicions w’ere confirmed by what they saw r on 
the ground w*as reasonable; and (4) their undertaking to 
arrest the defendant w r as reasonable. 

It is clear that this Court found that what was first mere 
suspicion, ripened into probable cause because of wffiat 
developed after going to Ellison’s house. 

In the instant case, appellee contends that w’hat might 
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have been bare suspicion blossomed into probable cause 
when appellant behaved as he did when the presence of the 
officers became known to him. 

It is a fundamental principle of law which the Courts 
have consistently adhered to, that an officer who has a war¬ 
rant for the arrest of A, and who reasonably believes that 
A is in the house of B, may, after making known his pur¬ 
pose, force entrance in order to search for and arrest A. 
Gibson v. United States, 80 App. D.C. 81. Moreover, this 
is not a recently adopted principle, as evidenced by the 
Court’s ruling in Commonwealth v. Irwin (1861), 1 Allen 
(Mass) 587. In that case it appeared that an officer, hav¬ 
ing a warrant for the arrest of a felon, and believing the 
accused to be in the home of the defendant, knocked at the 
door of defendant’s house, and being admitted stated his 
purpose and that he wished to search for the felon. The 
defendant stated that the person sought was not present in 
the house, and when the officer attempted to make a search, 
the defendant assaulted the officer. In the prosecution for 
assault upon the officer, the Court held that as the officer 
had a warrant for arrest of the person for whom he searched 
in the defendant’s house, he would have been justified in 
breaking open the door of the house, after demanding 
admittance and being refused, and in searching therein for 
the person named in the warrant, although he was not there. 
The court qualified the rule by stating that the officer must 
have reasonable cause to believe that the person against 
whom he holds the warrant is in the house. To the same 
effect are Commonwealth v. Reynolds (1876), 120 Mass 
190, 21 Am Rep. J 10; and State v. Mooning (1894), 115 
N.C. 709, 20 S.E., 182. 

In addition, appellee urges upon the Court that this posi¬ 
tion is supported by this Court’s painstaking analysis of the 
proposition in the Accarino case ( Accarino v. United States , 
179 F2d. 456.) 

It appears that the point attempted to be made relative 
to the various teletype messages between the local police 
department and the Ohio authorities is irrelevant. A police 
officer bases probable cause upon information and facts of 






which he is aware at the time of his action, and not upon 
what he should have been able to ascertain; and the fact 
that the fugitive was not present in the premises does not 
have the effect of rendering his entry illegal. 

Established authority is to the effect that where original 
entry and search is authorized, evidence discovered dur¬ 
ing the search, or while in the premises is properly seized 
and its admission into evidence is proper. Stein v. United 
States, 166 F2d. 851. It is equally well established that 
officers may arrest without a warrant any person who com¬ 
mits a felony in their presence. 

In this case, it is appellee’s contention that the nar¬ 
cotics seized were in plain view of the officers who were in 
the premises looking for an individual; and upon discover¬ 
ing the powder which they believed to be drugs, the pos¬ 
session of which constitutes a crime, it was the right and 
duty of the officer to arrest the owner thereof. This was 
not an arrest justified by a search, but an arrest based upon 
the discovery of narcotics which admittedly belonged to 
appellant; and he was arrested for the commission of a 
crime in the officer’s presence. Marron v. United States, 
275 U.S. 192; United States v. Rabinowitz, 339 U.S. 50. 

Appellee concedes that if the drugs were discovered by 
opening a drawer or looking under a hat or tablecloth, or 
some other place obviously inaccessible to a human being 
for purposes of evading detection, then the seizure w T ould 
be illegal. But a search is not made merely by looking at 
that which is open to view. United States v. Western 
& A.R.R. 297 F. 482; United States v. Lee, 274 U.S. 559; 
Cradle v. United States, 85 U.S. App. D.C. 315, 178 F. 2d 
962 (1949). 


CONCLUSION 


It is respectfully submitted that the trial court’s ruling 
overruling appellant’s objection to the introduction of evi¬ 
dence was proper, and should not be disturbed. 

Leo A. Rover, 

United States Attorney. 
William J. Peck, 

William B. Bryant, 
Assistant United States Attorneys. 
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